Regulation on Religious freedom in ASEAN countries
Quy ché vé tu do t6n gido & cac nudc ASEAN
Nguyen Thuy Duong (Duong NGUYEN)
Nguyén Thuy Duong (Duong NGUYEN)

1. Religious Diversity in ASEAN countries
Su da dang ton gido & cac nudc ASEAN

The ASEAN (Association of Southeast Asian Nations) was established on 8 August 1967 in
Bangkok, Thailand, with the signing of the ASEAN Declaration (Bangkok Declaration).
Nowadays, ASEAN has 10 state members: Brunei Darussalam, Cambodia, Indonesia, Lao
PDR, Malaysia, Myanmar, Philippines, Singapore, Thailand, Vietnam.

Addition to significant diversity of political systems as well as the ethnic racial and cultural
backgrounds, ASEAN has marked great diversity of religion with religious majority — minority
dynamics. Most of major religions of the world have dominated some ASEAN regional parts.
Main religions in ASEAN are Islam (mostly Sunny), which dominates the southern part (Malay
Archipelago) except for parts of East Malaysia and Singapore, Buddhism and Chinese
traditional religions or belief (including Confucianism, Taoism....) which dominate the northern
part Christian (mostly Roman Catholic) in the Eastern part (the Philippines).

ASEAN (Hiép hoi cac qudc gia Pong Nam A) duogc thanh 1ap ngay 08 thang 8 nim 1967 tai
Bangkok, Thai Lan, véi viée ky két Tuyén bé ASEAN (Tuyén bd Bangkok). Ngay nay,
ASEAN da ¢6 10 nudc thanh vién: Brunei Darussalam, Campuchia, Indonesia, Lao, Malaysia,
Myanmar, Philippines, Singapore, Thai Lan, Viét Nam.

Hon nira, su da dang dang ké cua hé théng chinh trj cling nhu cac hinh nén vé ching toc va van
hoa dan toc, cac nuoc ASEAN dé danh dau sy da dang tuy€t vo1 cua ton giao voi da sd ton giao
- dong luc thiéu s6. Hau hét cac ton gido 16n trén thé gisi da thong tri mot s6 phan trong khu
vuc ASEAN. t6n gido chinh trong ASEAN 14 Hoi gi4o (chu yéu 1a Sunny), thdng tri phan phia
nam (quan dao Malay), trir cac bo phan cua Dong Malaysia va Singapore, Phat gido va cac ton
giao truyen théng Trung Quoc tin ngudng (bao gdm ca Nho gido, Pao gido ....) ma chiém phan
phia bic Christian (chil yéu 1a Cong gido La Ma) & phia Dong (Philippin).

Islam, which is the official religion of Brunei, Indonesia, Malaysia, is the largest religion in
ASEAN with 42% of regional population, then follow Buddhism with 18% and Christian with
17%.

Hbi gido, ton gido chinh thirc cua Brunei, Indonesia, Malaysia, 1a t6n gido 16n nhét trong
ASEAN véi 42% déan s6 khu vuc, sau d6 1am theo Phat gido voi 18% va Ky to gido voi 17%.

In ASEAN, religion often intertwines with race, culture and language. That explains why law
on religion in the region is different from country to country. Furthermore, law on religious
freedom in ASEAN countries have also affected by post-colonialism. Except for Thailand, all
ASEAN countries were colonized. Malaysia, Singapore, Brunei, and Myanmar were British
colonies. Vietnam, Lao PDR, and Cambodia were French colonies. Indonesia was last
colonized by The Dutch and the Philippines was colonized by the Spanish, before it came under
American control. Some regulations on religion on ASEAN countries were codified under



colonization. For instance, the British were instrumental in codifying Islamic law and instituting
a dual legal system in Singapore, Malaysia, and Brunei, consisting of a civil legal system with
roots in the common law and a Sariah legal system based on Islamic law as practiced locally.

Trong khbi ASEAN, ton gido thudng dan xen véi chung toc, vin hoa va ngdn ngir. Piéu d6 giai
thich tai sao phap luat vé tén gido trong khu vuc lai khac nhau tir nudc ndy sang nudc khac.
Hon nita, phap luat vé tu do ton gido tai cac nudc ASEAN ciing d bi anh huong boi chu nghia
hau thuc dan. Ngoai trr Thai Lan, tat ca cac nuéc ASEAN déu bi chiém lam thudc dia.
Malaysia, Singapore, Brunei, Myanmar la thudc dia ciia Anh. Viét Nam, Lao va Campuchia la
thudc dia ctia Phap. Indonesia l1a thudc dia ciia Ha Lan va Philippines 1a thudc dia cua Tay Ban
Nha, trudce khi roi vao su kiém soat ctia My. Mot s6 quy dinh vé tén gido vao cac nuéc ASEAN
d3a duoc hé thong hoa dudi ché do thyc dan. Vi du, nguodi Anh da hé thong hoa luat Hbi giao va
thiét 1ap mot hé thong phép 1y kep tai Singapore, Malaysia, va Brunei, bao gom mot hé théng
phap luat dan su co goc ré trong phd bién phap luat va hé thdng phap luat Sariah dua trén luét
Hoi gido dugc thuc hanh tai dia phuong.

2. Religious freedom in domestic Laws
Tu do ton gido trong Luat trong nude
Most of ASEAN States protect freedom of thought, conscience and religion by recognizing
these rights in their Constitutions. Among them, the constitutions of Malaysia, Brunei, and
Cambodia contain clauses that declare one religion as official religion. Malaysia’s Article 3(1)
of its Federal Constitution declares: “Islam is the religion of the Federation, but other religions
may be practiced in peace and harmony in any part of the Federation.” Similarly, the
constitution of Brunei declares that: “The official religion of Brunei Darussalam shall be the
Islamic religion.” Cambodia is the only ASEAN Member State that has designated Buddhism as
its state religion. Article 43 of the Constitution of Cambodia states: “Buddhism shall be the state
religion”.
Hau hét cac quoc gia ASEAN bao v¢ tu do tu tuong, luong tam va ton giao bang cach cong
nhén cac quyén nay trong Hién phap. Trong sb do, cac hién phap cua Malaysia, Brunei,
Campuchia c6 nhiing diéu khoan d6 khai bdo mot ton gido nhu 1a ton gido chinh thirc. Diéu 3
(1) cuia Hién phép lién bang Malaysia tuyén bd: "Hoi gido 1a ton gido cta Lién doan, nhung cac
ton gido khac c6 thé dugc thuc hanh trong hoa binh va hoa hop trong bat ky phan nao cua Lién
doan." Tuong ty nhu vay, hién phap cua Brunei tuyén bb rang: "Cac t6n gido chinh thirc cua
Brunei Darussalam sé& 1a dao Hdi. "Campuchia 1a chi nuéc thanh vién ASEAN da dugc Phat
gido 1a qudc gido cua nod. Diéu 43 cua Hién phap ciia Campuchia noi: "Phat gido s& 1a qudc
glao".
Two other countries, Thailand and Myanmar have not declared any religion as their official
religion but they do privilege religion in their constitutions. Section 79 of Thailand 2007
Constitution does privilege Buddhism as the majority religion. It states: “The State shall
patronise and protect Buddhism as the religion observed by most Thais for a long period of time
and other religions, promote good understanding and harmony among followers of all religions
as well as encourage the application of religious principles to create virtue and develop the
quality of life”. Section 361 of Myanmar 2008 Constitution states: “The Union recognizes the
special position of Buddhism as the faith professed by the great majority of the citizens of the
Union.”



Hai qudc gia khac, Thai Lan va Myanmar d3 khong tuyén bd bat ky t6n gido nhu 1a ton gido
chinh thirc cta ho, nhung ho cho ton gido dic quyén trong hién phap ctia ho. Muc 79 Hién phap
2007 cta Thai Lan cho Phat gido dic quyén nhu 1a ton gido chiém da sé. "Nha nudc bao tro va
bao vé Phat gido 14 ton giao duoc quan sat bai hau hét nguoi Thai trong mot thoi gian dai cua
thoi gian va cac ton gido khac, thiic ddy su hiéu biét tot va hoa hop gitra cac tin d6 cua tat ca cac
ton giao cing nhu khuyen kthh viéc ap dung cac nguyén tic ton gido dé tao ra dirc va phat
trién chat luong cudc sdng." Muc 361 Hién phap 2008 cua Myanmar khang dinh: "Lién minh
cong nhan vi tri dac biét cua Phat gido la duc tin xung cua dai da s6 cac cong dan cua Lién
minh."

Indonesian Constitution does not declare Indonesia as a secular state or based on a particular
religion, but does state that: “The State shall be based upon the belief in the One and Only
God”. - Article 29 (1)

Hién phép Indonesia khong tuyén bé Indonesia nhu mot nha nude vo tén gido hodc dua trén
mot ton gido cu thé, nhung tuyén bd rang: "Nha nudcduoc dua trén niém tin vao duy nhat 1
Thuong Dé". - Piéu 29 (1)

Lao, Singapore and Vietnam do not declare any official or privilege religion.

Lao, Singapore va Viét Nam khong tuyén bd bat ky ton giao chinh thirc hoic dic quyén nao.
Among 10 member states’ constitutions, there 07 countries have equality/Non-discrimination
clauses on the Basis of Religion. They are:

Trong s 10 hién phap cua cac nudc thanh vién, c6 07 nudc co diéu khoan binh dang / Khong
phan biét ddi xir trén Co so ton gigo. Ho 1a:

Cambodia (“Every Khmer citizen shall be equal before the law, enjoying the same rights,

freedoms and fulfilling the same obligations regardless of ... religious belief ...” - Article 31);
Campuchia ( "Moi cong dan Khmer déu binh dang trudc phap luét, dugc hu’ong cac quyén,
quyén tu do va hoan thanh cac nghia vu nhu nhau bat ké ... niém tin tén gido ..." - Piéu 31);

Indonesia (“Every person shall have the right to be free from discriminative treatment based
upon any grounds whatsoever.” - Article 281(2); “The cultural identity and rights of traditional
society shall be respected in harmony with the development of the age and civilization.” -
Avrticle 281(3))

Indonesia ( "Mbi nguoi déu co quyén duoc tu do tir xir phan biét d6i xur dya trén bat ky co sO
nao." - Piéu 281 (2); "Ban sic van hoa va quyen lgi cua xa hoi truyen théng duoc ton trong
trong sy hoa hop véi su phat trién cua thoi dai va nén van minh. "- Diéu 281 (3))

Malaysia (... there shall be no discrimination against citizens on the ground only of religion
... - Article 8(2); “There shall be no discrimination against any citizen on the grounds

only of religion ... (a) in the administration of any educational institution maintained by a
public authority ... (b) in providing ... financial aid for the maintenance or education of pupils
... - Article 12(1))

Malaysia ( "... s& khong c6 phan biét dbi xir chéng lai cong dan trén mat dat duy nhat cta ton
gido ..." - Piéu 8 (2); "S& khong ¢o phan biét d6i xir chong lai moi cong dan trén co s

chi cua ton giao ... (a) trong chinh quyen ctia bt ky co s gido duc duoc duy tri boi méot co
quan cong quyén ... (b) trong viéc cung cip ... hd tro tai chinh cho viéc duy tri hodc gido duc
hoc sinh ... "- Piéu 12 (1))

Myanmar (“The Union shall not discriminate any citizen ... based on ... religion ...”-

Section 348)



Myanmar ( "Lién minh s& khong phan biét bat ky céng dan ... dua trén ... ton gido ..." - Phan
348)

Singapore (“... there shall be no discrimination against citizens of Singapore on the ground
only of religion ...” - Article 12(2))

Singapore ( "... s& khong c6 phan biét ddi xtr chong lai cong dan ciia Singapore trén mat dat duy
nhit cta ton gido ..." - Diéu 12 (2))

Thailand (“Unjust discrimination against a person on grounds of ... religious belief ... shall not
be permitted.” - Section 30)

Thai Lan ( "phan biét d6i xir bat cong d6i v6i nguoi trén sin cia ... niém tin t6n gido ... khong
duoc phép." - Phan 30)

Vietnam (“... All religions are equal before the law.” - Article 24(1))

Viét Nam ( "... Tt ca cac ton gido déu binh dang trudc phéap luat." - Piéu 24 (1))

Most ASEAN member states have recognized Freedom of Religion as a fundamental human
right. Generally, Asean member states have declared that everyone has freedom to believe or
not to believe in religion, either individual or in community, in public or private to manifest
religion or belief in teaching, practice, worship and observance and no one should be
discriminated or prosecuted based on his/ her religion. Freedom of thought, conscience and
religion should only be limited if it‘s necessary to protect fundamental rights and freedoms of
others, public health, public order, national security.

Hau hét cac qubc gia thanh vién ASEAN da cong nhén ty do ton gido la mot quyen con nguoi
co ban. Noi chung, cac qudc gia thanh vién ASEAN di tuyén bd rang moi nguoi déu c6 quyén
tu do dé tin hay khong tin vao tén giao, hodc la ca nhan hodc trong cong dong, & noi cong cong
hay tu nhan dé biéu thi ton giao hay tin ngudng trong giang day, thuc hanh, tho phung va tuan
thu va khong ai bi phan biét d6i xtr hodc truy t6 dua trén / ton gido cua minh. Ty do tu tuong,
lwong tAm va ton gido duy nhat nén duoc han ché néu né 1a can thiét dé ‘bao v¢€ cac quyén co
ban va ty do ctia ngudi khac, y té cong cong, trat tu cong cong, an ninh qubc gia.

3. Regional and international obligations regarding to religious freedom

3. Cac nghia vu khu vuc va quéc té lién quan dén ty do ton gido

Besides domestic and regional commitments, ASEAN Member States have also reaffirmed their
commitment to right to freedom of thought, conscience, and religion, as well as other human
rights by ratifying international instruments. International core human rights instruments such
as International Covenant for Civil and Political Rights (ICCPR), International Covenant on
Economic, Social and Cultural Rights (ICESCR), the International Convention on the
Elimination of All Forms of Racial Discrimination (ICERD), the Convention on the Rights of
the Child (CRC), the Convention on the Elimination of All Forms of Discrimination against
Women (CEDAW), the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (CAT), the International Convention on the Protection of the Rights
of All Migrant Workers and Members of Their Families (ICMW), the Convention on the
Prevention and Punishment of the Crime of Genocide, and the Convention relating to the Status
of Refugees, have been ratified by some ASEAN Member States. That means besides domestic
obligations, treaties state member are also binding with international obligations regarding to
religious freedom.



Bén canh cic cam két trong nudc va khu vue, cac nude thanh vién ASEAN ciing da tai khang
dinh cam két ciia minh véi quyén tu do tu tudng, luong tam va ton giao, cling nhu cac quyén
khac cua con ngu’m trong viéc phé chuan vin kién quoc té. van kién nhan quyen cot 16i quoc té
nhu Cong udc Quéc té vé cac Quyén Dan sy va Chinh tri (ICCPR), Cong udc Quéc té vé cac
Quyén Kinh té, X3 hoi va Vin hoa (ICESCR), Cong udc quoc té vé xda b6 moi hinh thirc phan
biét ching toc (ICERD), Cong udc vé Quyén tré em (CRC), Cong ude vé x6a bo moi hinh thirc
phan biét d6i xir voi phu nit (CEDAW), Cong udc chong tra tn va cic to1 ac, vo nhan dao hay
ha xir hodc trimg phat (CAT), Cong udc qudc té vé bao vé Quyén cua tat ca nguoi lao dong di
cu va thanh vién gia dinh ciia ho (ICMW), Cong udc vé ngin nglra va trimg phat cia toi pham
diét chung, va Cong udc lién quan dén tinh trang cua nguoi ti nan, da dugc thong qua bo1 mat
s6 nude thanh vién ASEAN. Diéu d6 co nghia 1a bén canh nghia vu trong nudc, diéu udc thanh
vién nha nudc cling duoc rang budc véi cac nghia vu qudc té lién quan dén tu do ton gido.
ICCPR is the primary international instrument that provide legal norms for civil rights and
political rights fulfillment, including right to freedom of thought, conscience, and religion.
Arcording to Article 18 ICCPR, the right to freedom of thought, conscience and religion should
be enjoyed by everyone. Furthermore, Article 18 ICCPR explains that freedom of religion
should include “freedom to have or to adopt a religion or belief of his choice, and freedom,
either individually or in community with others and in public or private, to manifest his religion
or belief in worship, observance, practice and teaching”. All states which have ratified the
Covenant have obligation to respect, protect and fulfill right to religion with all of its
components. Six of the ten ASEAN Member States are parties to the ICCPR. They are
Cambodia, Indonesia, Lao PDR, the Philippines, Thailand, and Vietnam. This means that in
addition to their commitment to freedom of thought, conscience, and religion as ASEAN
Member States, these countries have legal obligations under the ICCPR to protect freedom of
thought, conscience, and religion. Except for Lao PDR, which have made declarations with
regard to Article 18. The Government of the Lao People’s Democratic Republic declares that
Article 18 of the Covenant shall not be construed as authorizing or encouraging any activities,
including economic means, by anyone which directly or indirectly coerce or compel an
individual to believe or not to believe in a religion, or to convert his or her religion or belief.
The Special Rapporteur on Freedom of Religion or Belief has criticized this declaration, noting
that Lao PDR’s domestic concept of the right is “highly subjective and could be abused by the
State to prohibit religious activities that are protected under international law, such as the
teaching and dissemination of religious beliefs or proselytism in general.”

ICCPR la cong cu quéc té chinh cung cap cac tiéu chuan phap 1y cho cac quyén dan su va thuc
hién cac quyén chinh tri, trong do co quyén tu do tu tudng, luong tim va ton gido. Theo biéu
18 cua ICCPR, quyén tu do tu tudng, lrong tam va ton giao phai dugc huong tat ca moi nguoi.
Hon nita, Piéu 18 ICCPR giai thich rang tu do ton gido nén c6 "tu do dé co hay c6 chap nhan
mot ton gido hay tin ngudng cia su lya chon cta minh, va tu do, riéng 1é hodc trong cong dong
vOi nhiing nguoi khac va ¢ noi cong cong hay tu nhan, biéu thi ton gido hay tin ngudng trong
thd phuong, chip hanh, thuc hanh va giang day ". Tat ca cac quoc gia di phé chuan Cong udc
c6 nghia vu ton trong, bao vé¢ va thyc hién quyén ton gido voi tat ca cac thanh phan cta nd. Sau
trong sO cac 10 nudc thanh vien ASEAN la cac bén cua ICCPR. Ho 1a Campuchia, Indonesia,
Lao, Philippines, Thai Lan va Viét Nam. Piéu nay c6 nghia rang ngoai viéc cam két ctia ho ddi
véi tu do tu tuong, luong tdm va téon giao nhu cac nude thanh vién ASEAN, cac nudc nay €O



nghia vu phap 1y theo ICCPR dé bao vé tu do tu tudng, luong tdm va ton gido. Ngoai trir Lio,
ma da ké khai d6i v6i Diéu 18. Chinh pha nudc Cong hoa Dan chu Nhan dan Lao vdi tuyén b
rang Dleu 18 cua Cong udc s€ khong dugce hiéu 1a quyen hodc khuyen khich bat ky hoat dong,
bao gom ca phuong tién kinh té, boi bat cir ai, truc t1ep hay gian tiép ép budc hodc budc mot ca
nhan dé tin hay khong tin vao mot ton gido, hodc dé chuyén doi ton giao hay tin ngudng cua
minh. Bao cao vién ddc biét vé tr do ton giao va tin ngudng da chi trich tuyén bd nay, luu y
rang khai niém vé quyén loi cua Lao 13 "rat chii quan va co thé bi lam dung do Nha nuéc cim
cac hoat dong ton gido dugc bao ho theo luat phap qudc té, chang han nhu viéc giang day va
phd bién cta tin ngudng ton gido hodc truyén dao néi chung. "

Another international core treaty that contains specific article regarding to religious freedom is
the Convention on the Rights of the Child (CRC). Article 14 of the CRC states that: States
Parties should “respect the right of the child to freedom of thought, conscience and religion”
and “the rights and duties of the parents and, when applicable, legal guardians, to provide
direction to the child in the exercise of his or her right in a manner consistent with the evolving
capacities of the child”. All Asean member states have ratified, signed or acceded CRC.
Brunei,however, invoked religion to justify reservations or declarations to the CRC, such as the
following:“[The Government of Brunei Darussalam] expresses its reservations on the
provisions of the said Convention which may be contrary to the Constitution of Brunei
Darussalam and to the beliefs and principles of Islam, the State, religion, and without prejudice
to the generality of the said reservations, in particular expresses its reservation on articles14, 20
and 21 of the Convention.

Mot hiép udc quoc té c6t 18i khac co chua cac diéu khoan cu thé lién quan dén ty do ton gido 1a
Cong uoc vé Quyén tré em (CRC). Piéu 14 cua CRC n01 rang Cac quoc gia nén "ton trong cac
quyén cua tré em tu do tu tuong, luong tdm va ton giao" quyen va nghia vu ctia cha me va
khi co thé 4p dung, ngudi giam ho phap 1y trong viée hu’O'ng dan tré em trong viéc thyuc hién cac
quyén ctia minh mét cach phu hop v6i kha nang phat trién cua tré em ". Tat ca cac qudc gia
thanh vién ASEAN di phé chuan, ky két hodc gia nhap CRC. Brunei, tuy nhién, dya vao ton
gido dé bién minh cho su dé dit trudc CRC, cho rang: ' '[Chinh phu Brunei Darussalam] bay to
su de dat trude cac diéu khoan cua Cong wdc ma co thé trai v6i Hién phap cua Brunei
Darussalam va niém tin va nguyén tic ctia dao Hoi, Nha nudc, ton gido, va khong véi su xét
doan, dic biét thé hién su dé dat trude didu khoang 14, 20 va 21 cua Cong udc.”

Singapore similarly made the following declaration when it became party to the CRC: “The
Republic of Singapore considers that a child’s rights as defined in the Convention, in particular
the rights defined in article 12 to 17, shall in accordance with articles 3 and 5 be exercised with
respect for the authority of parents, schools and other persons who are entrusted with the care of
the child and in the best interests of the child and in accordance with the customs, values and
religions of Singapore’s multi-racial and multi-religious society regarding the place of the child
within and outside the family.”

Singapore tuong tu dua ra tuyén bd sau khi da tro thanh thanh vién ciia Cong CRC: "Cong hoa
Singapore cho rang cac quyén cua tré¢ em dugc quy dinh trong Cong uoc, dac biét 1a cac quyen
quy dinh tai Diéu 12 dén 17, phai phu hop voi cac diéu 3 va 5 1a thuc hién d6i véi cac quyén
cua cha me, truong hoc va nhitng nguoi khac, nhitng nguot dugce giao phé viéc cham soc tré em
va vi loi ich tot nhat cta tré em phu hop voi phong tuc, cac gia tri va ton gido cua xa hoi da
chung toc va da ton gido ctia Singapore lién quan dén vi tri ctia dira tré trong va ngoai gia dinh."



Malaysia stated its reservation to article 14 of the CRC, which guarantees a child’s right to
freedom of thought, conscience and religion. Furthermore, although Thailand does not
expressly base its reservations to articles 7, 22, and 29 of the CRC on religious grounds,
religious practices could be said to be covered under this reservation which states that the
application of the stated articles “shall be subject to the national laws, regulations and prevailing
practices in Thailand.” Notably, the reservation to article 7 was withdrawn in December 2010.

Malaysia dé dit trude Diéu 14 cuia CRC, dam bao quyén cua tré em ty do tu tudng, luong tim
va ton gido. Hon nita, mac du Thai Lan khong dua rd cdn ctr cho su de dat cia minh cho céc
diéu 7, 22 va 29 cia CRC trén co sé ton gido, hoat dong ton gido co thé dugc bao ham trong su
dé dat khi noi rang cac diéu nay "phai theo cac bo ludt qubc gia, cac quy ché va thong 1¢ hién
hanh ¢ Thai Lan.” Pang cha y 1a Thai Lan rat lai su dé dat di véi diéu 7 thang 12 nam 2010.



